Understanding
the medical
malpractice
claim process

What you need to know about each phase,
from discovery to resolution

|
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Getting hit with a
malpractice claim can
be a scary thought
for doctors.

And not knowing what to expect after the claim is
filed can just add to the anxiety!

But the process isn’t as complex as it seems. It
follows five straightforward stages:
Incident event or discovery
Notification
Data collection and value assessment
Decision

Result

Today we’ll unpack the details of each of these
stages — and look at a few things that you can do
to smooth the process along, ease your anxiety, and
drive a better final outcome.
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Stage 1: incident event
or discovery

Malpractice cases begin with an adverse event
or the discovery of an adverse outcome, which
can sometimes come several years after the
procedure or medical event occurred.

At that time, the patient may choose to file a
lawsuit.

It's not uncommon for a doctor to be sued several
years after treatment was rendered, especially if
it's for something that didn't show up right away.
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Stage 2: notification

Once a patient files their suit, the medical provider
and any other named parties (the hospital, your
practice, or other healthcare providers) receive
notice of the claim, typically via a certified letter.

If you are named in the suit, you should promptly
notify your:

- Practice administrator

- Hospital risk manager (or appropriate in-office
person)

- Malpractice insurance carrier

Once the carrier has been given notice, they will
open a claim, collect some preliminary information,
and then assign a defense attorney who will be your
primary point of contact going forward.
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Stage 3: data collection and value assessment

Once a claim has been opened, the defense attorney and the malpractice carrier will begin collecting data to assess
the incident in more detail.

They will determine an approximate value — how much it's going to cost them to pay for the indemnity and the legal
fees related to the claim — and the insurance carrier will set a reserve on the case.

What's a reserve?

A reserve is a placeholder that helps the company budget and project the costs of losses internally, so
a claim adjuster can look at all of his open claims at ACME Malpractice Company and determine what
the total potential cost will be.

Carriers tend to reserve very conservatively, which is smart because they don’t want to underestimate
how much a case may be worth. They can change this number as the claim progresses, so if it looks
like things are going especially well, they may drop the reserve amount down. If it looks like it might be
a higher payout, they might increase it. (Obviously, their hope is that the final outcome will be less than
what they’ve reserved.)

During the data collection phase, doctors who are clearly not at fault will often be dismissed from cases. Initial
malpractice claims will often name many providers, and most of them will get dismissed as attorneys on both sides
analyze the data and narrow down the facts of the case to see what's really at play.
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Stage 4: decision

After the data has been collected, you will consult with your defense attorney and the carrier to determine how
best to proceed.

Doctors win their malpractice cases more than 80 percent of the time, so it may make sense for you to pursue the
claim in court — especially if the facts of the case support the standard of care. The thought of going to trial may be
intimidating, but your attorney will ensure you're prepared.

If your policy has a “consent to settle” provision, the carrier must obtain your consent before they're allowed to
settle the claim on your behalf. Your attorney will talk you through your options, including whether it makes sense to
settle.

Any payment made on your behalf will be reported to the National Practitioner Data Bank (NPDB), so before you
jump to quickly resolve a case by settling, consider the long-term impact of a settlement.

Your malpractice claim history is a permanent record that hospitals, credentialing organizations, malpractice insurance
companies, and future employers can all view.

What's this?

The National Practitioner Data Bank (NPDB) is an online database that houses reports with medical
malpractice payments and certain adverse actions related to health care practitioners, providers,
and suppliers.
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Stage 5: result

If you choose to settle and all parties agree, the
plaintiff is awarded the appropriate amount and
the claim is closed.

If the case goes to trial, it will be up to a judge
and jury to decide the outcome of the claim.

Once a verdict is rendered in favor of the a
defense or plaintiff, any necessary monies are
paid, and the claim is closed. (Obviously, if it's a
defense verdict, you win and there’s no payment
made.)

If the case is not settled beforehand, malpractice
claims generally last 18 months to two years from
the time suit is filed until trial; however, in some
states it can take up to five years — or more.
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Tips for a smoother process

Malpractice claims can be lengthy and stressful, but
there are some things you can do to make the process
go as smoothly as possible — and increase your
chances of a more favorable outcome.

Be proactive

If an incident or adverse event takes place, contact
your practice administrator and malpractice carrier
even if you have not yet received a formal claim notice.

Most carriers have risk-management programs in
place, and they can provide you with guidance and
suggestions on some immediate steps that you can
take after an incident occurs.

It may be possible to avoid further escalation of
an issue if you deal with it promptly and with the
guidance of your insurance carrier and legal counsel.

Most malpractice companies’ risk-
management departments are separate
from their claims and underwriting teams.
So don't hesitate to ask for help on an issue
because you're worried that it will increase
your premiums.

Risk managers won't report your issue to
the underwriter to raise your rates — it's in
their best interest to help you diffuse the
situation and reduce the likelihood that it will
turn into a claim altogether.

Keep timely, accurate medical records

Record factual statements of the events in the patient’s
medical record along with notes related to follow-

up care. Make sure the chart includes a complete
description of your interaction with the patient, as well
as the basis for your treatment.

If you disagree with another provider, don’t use

the medical record to document your concerns (for
example, if you know another doctor made a mistake,
handle it with your administration rather than putting it
in your note).

Don’t backdate any entries in the medical record
and avoid creating entries that may appear to be
self-serving. It's better to add an addendum than
to go back and change what you said. Remember
that medical records can be admissible in court.
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Avoid writing anything in the file that is unrelated to
the care of the patient (Ex: “family is mad” or “legal
team notified”). You want your medical records to be
thorough, timely, and objective.

Cooperate with your attorney

Help your lawyer help you. Your defense attorney
is your biggest advocate, and they want you to be
positioned well as the claim process moves forward.

Take their advice when given, and be open and
honest with them.

Be patient and helpful as they work to collect
information and provide you with coaching as you
prepare for depositions and other interrogatories.

Trust your gut

If you have an unexpected or adverse result with a
patient — or get a feeling that something isn't right —
check the patient’s chart and prepare a memo about
the situation while it is fresh in your mind.

This is a note that you'll make to yourself — not in the
official medical record.

This doesn’t mean deliberately excluding information

in the medical chart; it will simply help jog your
memory down the road if something ever comes of the
situation.

It may be several years before you're asked to recall
your interactions with the patient, so document
everything in the moment so that you can remember it
when you have to.
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Be prepared if a claim
comes your way

Is your practice adequately covered in the event of
a patient filing a malpractice claim?

We can help you understand what insurance you
need — and help you find the best policy to protect
your practice.

Contact Aegis Malpractice Solutions today for a
custom proposal with quotes from the nation’s top
malpractice insurance carriers.

Once you've got the coverage you need, you can
stop worrying and get back to practicing good
medicine.

REQUEST YOUR QUOTES TODAY
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